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Ind. 143. But Mitchell, J., was care- 
ful to say — " The husband's condition, 
as to being intoxicated, unless it should 
appear 10 have been specially confided 
to the wife in the absence of others, 
cannot be regarded as in the nature of 
a confidential communication." 

In the same State, when the wife was 
allowed to prove by her own oath, that 
she had authorized her husband to act 
as her agent, Morris, C, said—" The 
object of the Statute of 1S79 (Acts of 
1879, p. 245), was not to impose addi- 
tional restrictions as to the disclosure of 
communications between husband and 
wife, but to continue the law as it has 
long existed upon the subject. The 
authority given by the wife, to the hus- 
band, to transact her business, is not 
confidential nor intended to be private. 
Such authority maybe in writing, or 



may be verbal. It is intended to be 
known, and would be worthless unless 
known :" Sehmied v. Frank (1882), 
86 Ind. 250, 258. 

In Massachusetts (Comm v. Jardine, 
1887, 143 Mass. 567), a married woman 
has been allowed to testify to complaints 
of pain and suffering in limbs and body, 
by her husband, after an assault. The 
enquiry called for nothing more, and, 
therefore, she was not testifying to any- 
thing confidential or private. 

In Vermont, the wife of one parly to 
a contract was the only means of com- 
munication between the parties in mak- 
ing the contract. She was allowed to- 
teslify in favor of the husband, on the 
ground of being the agent of both par- 
ties : Martin v. Hurlbert (1888), 60 
Vt. 364. 

John B. Uhle. 



Supreme Court of the United States. 

CENTRAL NATIONAL BANK OF WASHINGTON CITY v. HUME. 
HUME v. CENTRAL NATIONAL BANK. 

An insolvent debtor may insure his life for the benefit of his wife and children 
and pay the premiums out of his own earnings, without rendering the proceeds of 
such insurance liable for the claims of his creditors. 

The payment of the premiums for such insurance is not equivalent to a transfer 
of property with intent to hinder, delay and defraud creditors, such as would be 
fraudulent and void under the Statute of 13 Elizabeth, c. 5. 

Semite, per Fuller, C. J., " that, should an insolvent debtor pay large pre- 
miums out of all reasonable proportion to his known or reputed financial condi- 
tion, and under circumstances of grave suspicion which might justify the infer- 
ence of fraud on creditors in the withdrawal of such an amount from the debtor's 
resources, his creditors would be entitled upon his death to receive from the insur- 
ance money the amount of the premiums thus paid ; but in such case both the 
beneficiary named in the policy and the insurer must be shown to have partici- 
pated in the fraudulent intent. 

Appeals from the Supreme Court of the District of Col- 
umbia. 

On the 23d of April, 1872, in consideration of an annual 
premium of $230.89, the Life Insurance Company of Virginia 
Vol. XXXVII. -27 
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issued at Petersburgh, in that commonwealth, a policy of in- 
surance on the life of Thomas L. Hume, of Washington, D. 
C, for the term of his natural life, in the sum of #10,000, for 
the sole use and benefit of his wife, Annie Graham Hume, and 
his children, payment to be made to them, their heirs, execu- 
tors, or assigns, at Petersburgh, Virginia. 
The charter of the company provided as follows : 

Any policy of insurance issued by the Life Insurance Company of Virginia on 
the life of any person, expressed to be for the benefit of any married woman, 
whether the same be effected originally by herself or her husband, or by any other 
person, or whether the premiums thereafter be paid by herself or her husband or 
any other person as aforesaid, shall enure for her sole and separate use and benefit 
and that of her husband's children, if any, as maybe expressed in said policy, and 
shall be held by her free from the control or claim of her husband or his creditors, 
or of the person effecting the same and his creditors. (Sec. 7.) 

The application for this policy was made on behalf of the 
wife and children by Thomas L. Hume, who signed the same 
for them. 

The premium of $230.89 was reduced by annual dividends 
of $34.71 to $196. 18, which sum was regularly paid on the 
23d of April, 1 872, and each year thereafter, up to and includ- 
ing the 23d of April, 1881. 

On the 28th of March, 1880, the Hartford Life and Annuity 
Company of Hartford, Connecticut, issued five certificates of 
insurance upon the life of Thomas L. Hume, of #1,000 each, 
payable at Hartford to his wife, Annie G. Hume, if living, but 
otherwise to his legal representatives. Upon each of these 
certificates a premium of ten dollars was paid upon their issu- 
ance, amounting in all to $50, and thereafter certain other 
sums, amounting at the time of the death of Hume to $41.25. 

On the 1 7th of February, 1881, the Maryland Life Insur- 
ance Company of Baltimore issued, at Baltimore, a policy of 
insurance upon the life of Thomas L. Hume, in the sum of 
$10,000, for the term of his natural life, payable in the city of 
Baltimore to "the said insured, Annie G. Hume, for her sole 
use, her executors, administrators, or assigns " ; the said policy 
being issued, as it recites on its face, in consideration of the 
sum of $337.20 to them duly paid by said Annie G. Hume, 
and of an annual premium of the same amount to be paid each 
year during the continuance of the policy. The application 
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for this policy was signed " Annie G. Hume, by Thomas L. 
Hume," as is a recognized usage in such applications and in 
accordance with instructions to that effect printed upon the 
policy. 

The charter of the Maryland Life Insurance Company pro- 
vides as follows : 

Section 17. That it shall be lawful for any married woman, by herself or in her 
name or in the name of any third person, with his consent, as her trustee, to be 
caused to be insured in said company, for her sole use, the life of her husband, for 
any definite period or for the term of his natural life, and in case of her surviving 
her husband the sum or net amount of the insurance shall be payable to her to 
and for her own use, free from the claims of the representatives of her husband or 
of any of his creditors. In case of the death of the wife before the decease of 
the husband, the amount ot the insurance may be made payable, after the death of 
the husband, to her children, or, if under age, to their guardian, for their use ; in 
the event of there being no children, she may have power to devise, and if dying 
intestate, ihen to go [to] the next of kin. 

The directions printed on the margin of the policy called 
especial attention to the provisions of the charter upon this 
subject, an extract from which was printed on the fourth page 
of the application. The amount of premium paid on this 
policy was #242.26, a loan having been deducted from the full 
premium of #337.20. 

On the 13th of June, 1881, the Connecticut Mutual Life In- 
surance Company, of Hartford, in consideration of an annual 
premium of $350.30, to be paid before the day of its date, is- 
sued a policy of insurance upon the life of Thomas L. Hume, 
in the sum of #10,000, for the term of his natural life, payable 
at Hartford to Annie G. Hume and her children by him, or 
their legal representatives. The application for this policy was 
signed " Annie G. Hume, by Thomas L. Hume." It. was ex- 
pressly provided, as part of the contract, that the policy was 
issued and delivered at Hartford, in the State of Connecticut, 
and was " to be in all respects construed and determined in 
accordance with the laws of that State." 

The "statute of Connecticut respecting policies of insurance 
issued for the benefit of married women " was printed upon 
the policy under that heading, and is as follows : 

Any policy of life insurance expressed to be for the benefit of a married 
woman, or assigned to her or in trust for her, shall inure to her separate use, or, in 
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case of her decease before payment, to the use of her children or of her husband's 
children, as may be provided in such policy. Provided, That, if the annual pre- 
mium on such policy shall exceed three hundred dollars, the amount of such ex- 
cess, with interest, shall inure to the benefit of the creditors of the person paying 
the premiums ; but if she shall die before the person insured, leaving no children 
of herself or husband, the policy shall become the property of the person who has 
paid the premiums, unless otherwise provided in such policy. 

And this extract from the statute was printed upon the 
policy and attention directed thereto. From the $350.30 pre- 
mium the sum of $105 was deducted, to be charged against 
the policy in accordance with its terms, with interest, and 
$245.30 was therefore the sum paid. 

The American Life Insurance Company of Philadelphia had 
also issued a policy in the sum of $5,000 on the life of Hume, 
payable to himself or his personal representatives, and this 
was collected by his administrators. 

Thomas L. Hume died at Washington on the 23d of Octo- 
ber, 1 88 1, insolvent, his widow Annie G. Hume and six minor 
children surviving him. 

November 2d, 1 881, the Central National Bank of Wash- 
ington, as the holder of certain promissory notes of Thomas 
L. Hume, amounting to several thousand dollars, filed a bill in 
the Supreme Court of the District of Columbia against Mrs. 
Hume and the Maryland Life Insurance Company, alleging 
that the policy issued by the latter was procured while Hume 
was insolvent; that Hume paid the premium of $242.26 with- 
out complainant's knowledge or consent, and for the purpose 
of hindering, delaying, and defrauding the complainant and 
his other creditors ; and praying for a restraining order on the 
insurance company from paying to, and Mrs. Hume from re- 
ceiving, either for herself or children, the amount due pending 
thesuit,and " that the amount of the said insurance policy may 
be decreed to be assets of said Thomas L. Hume, applicable 
to the payment of debts owing by him at his death," etc. The 
temporary injunction was granted. 

On the 1 2th of November, the insurance company filed its 
answer to the effect that Mrs. Hume obtained the insurance in 
her own name, and was entitled under the policy to the amount 
thereof, and setting up and relying upon the 1 7th section of its 
charter, quoted above. Mrs. Hume answered, November 16, 
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declaring that she applied for and procured the policy in ques- 
tion, and that it was not procured with fraudulent intent ; that 
the estate of her father, A. H. Pickrell, who died in 1879, was 
the largest creditor of Hume's estate ; that she is her father's 
residuary legatee ; that the amount of the policy was intended 
not only to provide for her, but also to secure her against loss ; 
that her mother had furnished Hume with about a thousand 
dollars annually to be used for her best interests and that of 
his wife and children ; and that the premium paid on the policy 
in question and those paid on other policies, was and were 
paid out of money belonging to her father's estate, or out of 
the mcney of her mother applied as directed and requested by 
the latter. 

Benjamin U. Keyser, receiver, holding unpaid notes of Hume, 
was allowed, by order of court, November 16, 188.1, to inter- 
vene as co-complainant in the cause. 

R. Ross Perry and Reginald Fendall were appointed, No- 
vember 26, 1 88 1, Hume's administrators. 

On January 23, 1882, the administrators filed three bills (and 
obtained injunctions) against Mrs. Hume and each of the other 
insurance companies, attacking each of the policies (except the 
American) as a fraudulent transfer by an insolvent of assets 
belonging to his creditors. 

The answers of Mrs. Hume were substantially the same 
mutatis mutandis as above given, and so were the answers of 
the Connecticut Mutual and the Virginia Life, the former 
pleading the statute of Connecticut as part of its policy, and 
the latter the seventh section of its charter. 

The Hartford Life and Annuity Company did not answer, 
and the bill to which it was a party defendant was taken pro 
confesso. 

The administrators were, by order of court, January 2, 1883. 
admitted parties defendant. 

January 4, 1883, the Court entered a decretal order, dissolv- 
ing the restraining order in one case, and directing the Vir- 
ginia Insurance Company to pay the amount due upon its 
policy into court, and the clerk of the court to pay the same 
over to Mrs. Hume, for her own benefit and as guardian of her 
children (which was done accordingly), and continuing the 
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injunctions in the other cases, but ordering the other insurance 
companies to pay the amounts due into the registry of the 
court. 

By order of Court, January 30, 1883, the Farmers' and 
Mechanics' National Bank of Georgetown, which had proved 
up a large claim against Hume's estate, was allowed to inter- 
vene as a co-complainant; and March 19, 1883, George W. 
Cochran, a creditor, was by like order allowed to intervene as 
co-complainant. 

Replications were filed and testimony taken on both sides. 

The evidence tended to show that Hume's financial con- 
dition as early as 1874 was such that if called upon to respond 
on the instant he could not have met his liabilities, and that 
this condition grew gradually worse until it culminated in 
irretrievable ruin in the fall of 188 1 ; but it also indicates that 
for several years, and up to October 21, 1881, two days before 
his death, he was a partner in a going concern apparently of 
capital and credit ; that he had a considerable amount of real 
estate, though most of it was heavily encumbered ; that he 
was an active business man, not personally extravagant ; and 
that he was, for two years prior to October, in receipt of 
moneys from his wife's mother, who had an income from her 
separate property. 

He seems to have received from Mrs. Pickrell, or the estate 
of Pickrell, his wife's father, of which Mrs. Hume was the 
residuary legatee, over six thousand dollars in 1879, over three 
thousand dollars in 1 88o, and over seventeen hundred dollars 
in 1881. 

Mrs. Pickrell's fixed income was one thousand dollars a year 
from rents of her own property, which after the death of her 
husband in May, 1879, was regularly paid over to Mr. Hume. 
She testifies that she told Hume that " he could use all that I 
[she] had for his own and his family's benefit, and that he could 
use it for anything he thought best " ; that she had out of it 
herself from #200 to $250 a year from the death of Pickrell, 
in May, 1879, to that of Hume, in October, 1881, and that be- 
fore his death Mr. Hume informed his wife and herself that he 
had insured his life for Mrs. Hume's benefit, but did not state 
where the premium money came from. 
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Blackford, agent for the Maryland Company, testified, under 
objection, that Hume told him in February, 1881, that certain 
means had been placed in his hands, to be invested for his wife 
and children, and he had concluded to take $10,000 in Black- 
ford's agency, and should some months later take $ 10,000 in 
the Connecticut Mutual. He accordingly took the §10,000 in 
the Maryland, and subsequently, during the summer, informed 
Blackford that he had obtained the insurance in the Connec- 
ticut Mutual. 

Evidence was also adduced that Mr. Hume was largely in- 
debted to Pickrell's estate, by reason of endorsements of his 
paper by Pickrell, and the use by him in raising money of se- 
curities belonging to the latter, and that said estate is involved 
in litigation and its ultimate value problematical. 

The causes were ordered to be heard in the first instance at 
a general term of the Supreme Court of the District of Colum- 
bia, which Court, after argument, on the 5th day of January, 
1885, decreed that the administrators should recover all sums 
paid by Thomas L. Hume as premiums on all said policies, 
including those on the Virginia policy from 1874, and that 
after deducting said premiums, the residue of the money paid 
into Court (being that received from the Maryland and the 
Connecticut Mutual) be paid to Mrs. Hume individually or as 
guardian for herself and children, and that the Hartford Life 
and Annuity Company pay over to her the amount due on the 
certificates issued by it. 

From this decree the said Central National Bank, Benjamin 
U. Keyser, the Farmers' and Mechanics' National Bank of 
Georgetown, George W. Cochran, and the administrators, as 
well as Mrs. Hume, appealed, and the cause came on to be 
heard upon these cross-appeals. 

Walter D. Davidge, R. Ross Perry and Edwards & Barnard 
for creditors and administrators ; Enoch Totten and Gordon & 
Gordon for Mrs. Hume and her children. 

Mr. Chief Justice Fuller, November 12, 1888, (after stating 
the facts as above) : 

No appeal was prosecuted from the decree of January 4, 
1883, directing the amount due upon the policy issued by the 
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Life Insurance Company of Virginia to be paid over to Mrs. 
Hume for her own benefit and as guardian of her children, nor 
is any error now assigned to the action of the Court in that 
regard. Indeed, it is conceded by counsel for the complain- 
ants, that this contract was perfectly valid as against the world, 
but it is insisted that, assuming the proof to establish the in- 
solvency of Hume in 1874 and thenceforward, the premiums 
paid in that and the subsequent years on this policy belonged 
in equity to the creditors, and that they were entitled to a de- 
cree therefor as well as for the amount of the Maryland and 
Connecticut policies and the premiums paid thereon. 

It is not denied that the contract of the Maryland Insurance 
Company was directly between that company and Mrs. Hume, 
and this is, in our judgment, true of that of the Connecticut 
Mutual, while the Hartford Company's certificates were paya- 
ble to her, if living. 

Mr. Hume having been insolvent at the time the insurance 
was effected, and having paid the premiums himself, it is argued 
that these policies were within the provisions of 1 3 Elizabeth, 
c. 5, and inure to the benefit of his creditors as equivalent to 
transfers of property with intent to hinder, delay, and defraud. 
The object of the statute of Elizabeth was to prevent debtors 
from dealing with their property in any way to the prejudice 
of their creditors; but dealing with that which creditors, irres- 
pective of such dealing, could not have touched, is within 
neither the letter nor the spirit of the statute. In the view of 
the law, credit is extended in reliance upon the evidence of the 
ability of the debtor to pay, and in confidence that his posses- 
sions will not be diminished to the prejudice of those who 
trust him. This reliance is disappointed, and this confidence 
abused, if he divests himself of his property by giving it away 
after he has obtained credit. And where a person has taken 
out policies of insurance upon his life for the benefit of his es- 
tate, it has been frequently held that, as against creditors, his 
assignment, when insolvent, of such policies, to or for the ben- 
efit of wife and children, or either, constitutes a fraudulent 
transfer ot assets within the statute, and this, even though the 
debtor may have had no deliberate intention of depriving his 
creditors of a fund to which they were entitled, because his act 



CENTRAL NATIONAL BANK V. HUME. 425 

has in point of fact withdrawn such a fund from them, and 
dealt with it by way of bounty. Freeman v. Pope ( 1 869), L. R., 
9 Eq. 206; s. c. (1870), L. R., 5 Ch. 538. The rule stands 
upon precisely the same ground as any other disposition of his 
property by the debtor. The defect of the disposition is that 
it removes the property of the debtor out of the reach of his 
creditors. Cornish v. Clark (1872), L. R., 14 Eq. 184. 

But the rule applies only to that which the debtor could 
have made available for payment of his debts. For instance, 
the exercise of a general power of appointment might be 
fraudulent and void under the statute, but not the exercise of 
a limited or exclusive power, because, in the latter case, the 
debtor never had any interest in the property himself which 
could have been available to a creditor, or by which he could 
have obtained credit. May on Fraudulent Conveyances, p. 33. 
It is true that creditors can obtain relief in respect to a fraud- 
ulent conveyance where the grantor cannot, but that relief only 
restores the subjection of the debtor's property to the payment 
of his indebtedness as it existed prior to the conveyance. 

A person has an insurable interest in his own life for the 
benefit of his estate. The contract affords no compensation to 
him, but to his representatives. So the creditor has an insur- 
able interest in the debtor's life, and can protect himself accord- 
ingly, if he so chooses. Marine and fire insurance is consid- 
ered as strictly an indemnity ; but while this is not so as to 
life insurance, which is simply a contract, so far as the com- 
pany is concerned, to pay a certain sum of money upon the 
occurrence of an event which is sure at some time to happen, 
in consideration of the payment of the premiums as stipulated, 
nevertheless the contract is also a contract of indemnity. If 
the creditor insures the life of his debtor, he is thereby indem- 
nified against the loss of his debt by the death of the debtor 
before payment ; yet, if the creditor keeps up the premiums, 
and his debt is paid before the debtor's death, he may still re- 
cover upon the contract, which was valid when made, and which 
the insurance company is bound to pay according to its terms ; 
but if the debtor obtains the insurance on the insurable interest 
of the creditor, and pays the premiums himself, and the debt 
is extinguished before the insurance falls in, then the proceeds 



426 CENTRAL NATIONAL BANK V. HUME. 

would go to the estate of the debtor. Knox v. Turner (1870), 
L. R.,9 Eq. 155. 

The wife and children have an insurable interest in the life 
of the husband and father, and if insurance thereon be taken 
out by him and he pays the premiums and survives them, it 
might be reasonably claimed in the absence of a statutory pro- 
vision to the contrary, that the policy would inure to his estate. 

In Continental Life Ins. Co. v. Palmer (1875), 42 Conn. 60, 
the wife insured the life of the husband, the amount insured to 
be payable to her if she survived him, if not, to her children. 
The wife and one son died prior to the husband, the son leav- 
ing a son surviving. The Court held that under the provi- 
sions of the statute of that State, the policy being made paya- 
ble to the wife and children, the children immediately took 
such a vested interest in the policy, that the grand-son was en- 
titled to his father's share, the wife having died before the hus- 
band, but that in the absence of the statute " it would have 
been a fund in the hands of his representatives for the benefit 
of the creditors, provided the premiums had been paid by 
him." So in the case of Anderson's Estate, Hay's and Kerr's 
Appeal (187 7), 85 Pa. 202. A. insured his life in favor of his 
wife, who died intestate in his lifetime, leaving an only child. 
A. died intestate and insolvent, the child surviving, and the 
Court held that the proceeds of the policy belonged to the 
wife's estate, and, under the intestate laws, was to be distri- 
buted share and share alike between her child and her hus- 
band's estate, notwithstanding, under a prior statute, life insur- 
ance taken out for the wife vested in her free from the claims 
of the husband's creditors. But if the wife had survived she 
would have taken the entire proceeds. 

We think it cannot be doubted that in the instance of con- 
tracts of insurance with a wife or children, or both, upon their 
insurable interest in the life of the husband or father, the latter, 
while they are living, can exercise no power of disposition over 
the same without their consent, nor has he any interest therein 
of which he can avail himself, nor upon his death have his 
personal representatives or his creditors any interest in the 
proceeds of such contracts, which belong to the beneficiaries 
to whom they are payable. 
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It is indeed the general rule that a policy, and the money to 
become due under it, belong, the moment it is issued, to the 
person or persons named in it as the beneficiary or beneficia 
ries, and that there is no power in the person procuring the 
insurance, by any act of his, by deed or by will, to transfer to 
any other person the interest of the person named. Bliss on 
Life Insurance, 2d ed., p. 517; Glanz v. Gloeckler (1881), 10 
Bradw. (111.), 486, per McAllister, J. ; s. c. (1882), 104 111. 
573; WUburn v. Wilburn (1882), 83 Ind. 55 ; Richer v. Charter 
Oak Life Ins. Co. (1880), 27 Minn. 193; Charter Oak Life Ins. 
Co.v. Brant (1871), 47 Mo. 419; Gould v. Emerson (1868), 99 
Mass. 154; Knickerbocker Life Ins. Co.v. W'«te(i868), Id. 157 

This must ordinarily be so where the contract is directly 
with the beneficiary ; in respect to policies running to the per- 
son insured, but payable to another having a direct pecuniary 
interest in the life insured ; and where the proceeds are made 
to enure by positive statutory provisions. 

Mrs. Hume was confessedly a contracting party to the Mary- 
land policy ; and as to the Connecticut contracts, the statute 
of the State where they were made and to be performed, ex- 
plicitly provided that a policy for the benefit of a married 
woman shall enure to her separate use or that of her children, 
but if the annual premium exceed three hundred dollars, the 
amount of such excess shall enure to the creditors of the per- 
son paying the premiums. 

The rights and benefits given by the laws of Connecticut in 
this regard are as much part of these contracts as if incorpo- 
rated therein, not only because they are to be taken as if entered 
into there, but because there was the place of performance, and 
the stipulation of the parties was made with reference to the 
laws of that place. 

And if this be so as between Hume and the Connecticut 
companies, then he could not have at any time disposed of 
these policies without the consent of the beneficiary. Nor is 
there anything to the contrary in the statutes or general public 
policy of the District of Columbia. 

It may very well be that a transfer by an insolvent of a Con- 
necticut policy, payable to himself or his personal representa- 
tives, would be held invalid in the District, even though valid 
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under the laws of Connecticut, if the laws of the District were 
opposed to the latter, because the positive laws of the domicile 
and the forum must prevail ; but there is no such conflict of 
laws in this case in respect to the power of disposition by a 
person procuring insurance payable to another. 

The obvious distinction between the transfer of a policy 
taken out by a person upon his insurable interest in his own 
life, and payable to himself or his legal representatives, and the 
obtaining of a policy by a person upon the insurable interest 
of his wife and children, and payable to them, has been repeat- 
edly recognized by the courts. 

Thus, in Elliott's Appeal '(1865), 50 Pa. 75, where the policies 
were issued in the name of the husband, and payable to him- 
self or his personal representative, and while he was insolvent 
were by him transferred to trustees for his wife's benefit, the 
Supreme Court of Pennsylvania, while holding such transfers 
void as against creditors, say : 

We are to be understood in thus deciding this case that we do not mean to ex- 
tend it to policies effected without fraud, directly and on their face for the benefit 
of the wife, and payable to her; such policies are not fraudulent as to creditors, 
and are not touched by this decision. 

In the use of the words " without fraud," the Court evidently 
means actual fraud participated in by all parties, and not fraud 
inferred from the mere fact of insolvency ; and, at all events, in 
McCutcheon's Appeal (1881), 99 Pa. 133, the Court say, refer- 
ring to Elliott's Appeal : 

The policies in that case were effected in the name of the husband, and by him 
transferred to a trustee for his wife at a time when he was totally insolvent. They 
were held to be valuable choses in action, the property of the assured, liable to the 
payment of his debts, and hence their voluntary assignment operated in fraud of 
creditors, and was void as against them under the statute of 13th Elizabeth. Here, 
however, the policy was effected in the name of the wife, and in point of fact was 
given under an agreement for the surrender of a previous policy for the same 
amount also issued in the wife's name 

The question of good faith or fraud only arises in the latter case ; that is, when 
the title of the beneficiary arises by assignment. When it exists by force of an 
original issue in the name, or for the benefit of the beneficiary, the title is good 

notwithstanding the claims of creditors There is no anomaly in this, 

nor any conflict with the letter or spirit of the statute of Elizabeth, because in such 
cases the policy would be at no time the property of the assured, and hence no 
question of fraud in its transfer could arise as to his creditors. It is only in the 
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case of an assignment of a policy that once belonged to the assured that the question 
of fraud can arise under this act. 

And see sEtna National Bank v. U. S. Life Ins. Co. (1885), 
24 Fed. Repr. 770 ; Pence v. Makepeace ( 1 879), 65 Ind. 345 ; 
Succession of Hearing ( 1 874), 26 La. An. 326 ; Stigler's Ex'r v. 
Stiglcr (1883), -jj Va. 163; Thompson v. Cundiff (1875), 11 
Bush (Ky.) 567. 

Conceding, then, in the case in hand, that Hume paid the 
premiums out of his own money, when insolvent, yet, as Mrs. 
Hume and the children survived him, and the contracts cov- 
ered their insurable interest, it is difficult to see upon what 
ground the creditors, or the administrators as representing 
them, can take away from these dependent ones that which was 
expressly secured to them in the event of the death of their 
natural supporter. The interest insured was neither the debt- 
or's nor his creditors'. The contracts were not payable to the 
debtor, or his representatives, or his creditors. No fraud on 
the part of the wife, or the children, or the insurance company, 
is pretended. In no sense was there any gift or transfer of the 
debtor's property, unless the amounts paid as premiums are to 
be held to constitute such gift or transfer. This seems to have 
been the view of the court below, for the decree awarded to 
the complainants the premiums paid to the Virginia company 
from 1874 to 1 88 1, inclusive, and to the other companies from 
the date of the respective policies, amounting, with interest to 
January 4, 1883, to the sum of $2,696.10, which sum was 
directed to be paid to Hume's administrators out of the money 
which had been paid into court by the Maryland and Connec- 
ticut Mutual companies. 

But, even though Hume paid this money out of his own 
funds when insolvent, and if such payment were within the 
statute of Elizabeth, this would not give the creditors any 
interest in the proceeds of the policies, which belonged to the 
beneficiaries for the reasons already stated. 

Were the creditors, .then, entitled to recover the premiums ? 

These premiums were paid by Hume to the insurance com- 
panies, and to recover from them would require proof that the 
latter participated in the alleged fraudulent intent, which is not 
claimed. Cases might be imagined of the payment of large 
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premiums, out of all reasonable proportion to the known or 
reputed financial condition of the person paying, and under 
circumstances of grave suspicion, which might justify the infer- 
ence of fraud on creditors in the withdrawal of such an amount 
from the debtor's resources ; but no element of that sort exists 
here. 

The premiums form no part of the proceeds of the policies, 
and cannot be deducted therefrom on that ground. 

Mrs. Hume is not shown to have known of her husband's 
insolvency, and if the payments were made at her instance, or 
with her knowledge and assent, or if, without her knowledge, 
she afterwards ratified the act, and claimed the benefit, as she 
might rightfully do {Thompson v. American Ins. Co. (i 871), 46 
N. Y. 674), and as she does (and the same remarks apply to 
the children), then has she thereby received money which ex 
aequo et bono she ought to return to her husband's creditors, 
and can the decree against her be sustained on that ground ? 

If, in some cases, payments of premiums might be treated as 
gifts inhibited by the statute of Elizabeth, can they be so treated 
here? 

It is assumed by complainants that the money paid was de- 
rived from Hume himself, and it is therefore argued that to that 
extent his means for payment of debts were impaired. That 
the payments contributed in any appreciable way to Hume's 
insolvency is not contended. So far as premiums were paid in 
1 880 and 188 1 (the payments prior to those years having been 
the annual sum of §196.18 on the Virginia policy), we are satis- 
fied from the evidence that Hume received from Mrs. Pickrell, 
his wife's mother, for the benefit of Mrs. Hume and her family, 
an amount of money largely in excess of these payments, after 
deducting what was returned to Mrs. Pickrell, and that in pay- 
ing the premiums upon procuring the policies in the Maryland 
and the Connecticut Mutual, Hume was appropriating to that 
purpose a part of the money which he considered he thus held 
in trust, and we think that, as between Hume's creditors and 
Mrs. Hume, the money placed in Hume's hands for his wife's 
benefit is, under the evidence, equitably as much to be accounted 
for to her by Hume, and so by them, as is the money paid on 
her account to be accounted for by her to him or them. 
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We do not, however, dwell particularly upon this, nor pause 
to discuss the bearing of the laws of the States of the insurance 
companies upon this matter of the payment of premiums by 
the debtor himself, so far as they may differ from the rule which 
may prevail in the District of Columbia, in the absence of spe- 
cific statutory enactment upon that subject, because we prefer 
to place our decision upon broader grounds. 

In all purely voluntary conveyances it is the fraudulent intent 
of the donor which vitiates. If actually insolvent, he is held 
to knowledge of his condition ; and if the necessary conse- 
quence of his act is to hinder, delay, or defraud his creditors, 
within the statute, the presumption of the fraudulent intent is 
irrebuttable and conclusive, and inquiry into his motives is 
inadmissible. 

But the circumstances of each particular case should be con- 
sidered, as in Partridges. Gopp (1758), 1 Eden 163 ; s. c. Ambl. 
595, where the Lord Keeper, while holding that debts must be 
paid before gifts are made, and debtors must be just before they 
are generous, admitted that " the fraudulent intent might be 
collected from the magnitude and value of the gift." 

Where fraud is to be imputed, or the imputation of fraud 
repelled, by an examination into the circumstances under which 
a gift is made to those towards whom the donor is under 
natural obligation, the test is said, in Kipp v. Hanna (1829), 2 
Bland (Md.) 33, to be the pecuniary ability of the donor at that 
time to withdraw the amount of the donation from his estate 
without the least hazard to his creditors, or in any material 
degree lessening their then prospects of payment; and in con- 
sidering the sufficiency of the debtor's property for the payment 
of debts, the probable, immediate, unavoidable, and reasonable 
demands for the support of the family of the donor should be 
taken into the account and deducted, having in mind also the 
nature of his business and his necessary expenses : Emerson v. 
Bemis (1873), 69 111. 537. 

This argument in the interest of creditors concedes that the 
debtor may rightfully preserve his family from suffering and 
want. It seems to us that the same public policy which justi- 
fies this, and recognizes the support of wife and children as a 
positive obligation in law as well as morals, should be extended 
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to protect them from destitution after the debtor's death, by 
permitting him, not to accumulate a fund as a permanent pro- 
vision, but to devote a moderate portion of his earnings to keep 
on foot a security for support already, or which could thereby 
be, lawfully obtained, at least to the extent of requiring that, 
under such circumstances, the fraudulent intent of both parties to 
the transaction should be made out. 

And inasmuch as there is no evidence from which such intent 
on the part of Mrs. Hume or the insurance companies could 
be inferred, in our judgment none of these premiums can be 
recovered. 

The decree is affirmed, except so far as it directs the pay- 
ment to the administrators of the premiums in question and 
interest, and, as to that, is reversed, and the cause remanded 
to the court below, with directions to proceed in conformity 
with this opinion. 

Ordered accordingly. 



In the earliest case upon the subject 
(Grogan v. Cooke (1812), 2 Ball & B. 
230), Lord Manners expressed a doubt 
whether the transfer of policies of in- 
surance could be considered as fraudu- 
lent and covinous, within the meaning 
of the statute of Elizabeth. But the 
law in England has been settled other- 
wise, and the courts have in a number 
of cases set aside assignments of insur- 
ance policies to members of the insured' s 
family, as being in fraud of creditors : 
Stokoe v. Cowan (1861), 29 Beav. 637 ; 
Penhallv. Elwin (1853), I Sm. & G. 
258; Jenkyn v. Vaughan (1856), 3 
Drew. 419; Freeman v. Pope (1869), 
L. R. 9 Eq. 206; Taylor v. Coenen 
(1876), L. R. I Ch. D. 636. In the 
United States such assignments have 
also been held to be void as against 
creditors : Catching! v. Manlove ( 1 86 1 ) , 
39 Miss. 655 ; Elliotts Appeal ( 1 865 ) , 
50 Pa. 75; Stokes v. Coffey (1872), 8 
Bush (Ky.) 533 ; Burton v. Farinholt 
(1882), 86 N. C. 260. 

But there is a marked distinction be- 



tween the cases of a policy issued orig- 
inally in favor of the husband, and as- 
signed by him, and a policy issued in 
the first instance, as in the principal 
case, to the wife, child or other de- 
pendent relative as beneficiary. This 
distinction is broadly recognized in El- 
liott's Appeal, supra, and in the later 
Pennsylvania case of Afc Cutc/uon' s Ap- 
peal (1881), 99 Pa. 133, in the language 
quoted by the Chief Justice on page 
428, supra. In England the right of 
a wife to the proceeds of policies, is- 
sued in her favor upon her husband's 
life, although the premiums may have 
been paid by him, is now protected 
by statute against the claims of his 
creditors. The original English Stat- 
ute securing this right (Act of 1870, 
33 an d 34 Vict., Ch. 93, Sec. 10), has 
been superseded by the Act of 1882, 45 
and 46 Vict., Ch. 75, Sec. 11, which 
provides that " a policy of assurance ef- 
fected by any man on his own life, and 
expressed to be for the benefit of his 
wife, or of his children, or of his wife 
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and children, or any of them, shall 
Create a trust in faver of the objects 
therein named, and the moneys payable 
tinder any such policy shall not, so long 
as any object of the trust remains un- 
performed, form part of the estate of the 
insured, or be subject to his delts; pro- 
vided, that if it shall be proved that the 
policy was effected and the premiums 
paid with intent to defraud the creditors 
of the insured, they shall be entitled to 
receive, out of the moneys payable 
under the policy, a sum ei|ual to the 
premiumsso paid." A similar provision 
is made as to policies taken out upon 
the life of the wife in favor of husband 
or children, and the appointment of a 
trustee to receive the insurance money 
is authorized. Prior to these acts a 
policy in favor of wife or children would 
have been held fraudulent in England, 
as against creditors : French v. French 
(1855), 6 De G. M. & G. 95 ; Hell v. 
Ewrall (1876), L. R. 2 Ch. D. 266. 

In almost all the States of this country 
the same protection has been given by 
legislative enactment, and in one by 
Constitulional provision. The Consti- 
tution of North Carolina provides (Art. 
IO, Sec. 7): " The husband may insure 
his own life for the sole use and benefit 
of his wife and children, and in case of 
the death of the husband the amount 
thus insured shall be paid over to the 
wife and children, * * * free from all 
the claims of the representatives of the 
husband, or any of his creditors." This 
provision does not apply to an assign- 
ment by a husband to his wife of a 
policy originally issued to him, such 
assignment being void as against his 
creditors: Burton v. Farinholt (1882), 
86 N. C 260. 

The Code of Alabama, Vol. I, Sec. 
2356, provides : " The wife, in her own 
name, or in the name of a trustee, may 
insure the life of ber husband for the 
benefit of herself, or for the benefit of 
herself and any child or children of the 
Vol. XXXVII.— 28 



marriage. Or the husband or father 
may insure his life for the benefit of bis 
wife, or for the benefit of his wife and 
children, or for the benefit of his minor 
child or children, and such insurance is 
exempt from liability for his debts or 
engagements, or for his torts, or any 
penalty or damages recoverable of him, 
if the annual premiums do not exceed 
£500; or, if such premiums exceed 
S500, then to the extent of the insur- 
ance which an annual premium of $500 
would purchase." 

Under this statute, the proceeds of an 
insurance policy in excessof the amount 
which could be purchased by an annual 
premium of $ 500, constitute a fund for 
the payment of the iusured's del ts : 
Stone v. Knickerbocker Life Ins. Co. 
( ,s 75). 5 2 A ' a - 5 S 9- Tne statute is in 
the nature of an exemption law and 
must lie construed lilierally: Felrath v. 
Schonficld (1884), 76 Id. 199. But a 
policy in favor of one only of several 
children is not protected: Fearn v. 
Ward (1880), 65 Id. 33. 

Arkansas (Dig. Stat. 1S84, Sec. 
4623) gives the wife, with her husband's 
assent, the right to insure, or cause to 
be insured, his life, the proceeds to go 
to her, or, in the event of her not sur- 
viving her husband, to her children, 
free from the claims of creditors, but 
provides that " such exemption shall not 
apply where the amount of premium 
annually paid out of the funds or prop- 
erty of the husband shall exceed the 
sum of $300." 

In California, by the Code of Civil 
Procedure, Sec. 690, " all moneys, ben- 
efits, privileges or immunities accruing, 
or in any manner growing out of, a y 
life insurance on the life of the debtor, 
if the annual premiums do not exceed 
#500, are exempted from liabdity for 
the debts of the insured," and, by Sec. 
3470, it is provided that insurance upon 
the life of an assignee shall not pass 
by an assignment for the benefit of 
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creditors, unless specially mentioned in 
the deed. 

Under the former section, it has been 
held, it must be shown affirmatively that 
the insurance was made by a company 
incorporated under the laws of Cali- 
fornia, that it is insurance on the life of 
the debtor, and that the policy is not of 
the excepted cla*s : Briggs v. McCul- 
lougk (1869), 36 Cal. 542. 

In Colorado there is no statute affect- 
ing the question under consideration, 
and in Goodrich v. Treat (1877), 3 
Colo. 408, it was expressly left unde- 
termined by the Supreme Court of that 
State. 

The Connecticut statute (Gen. Stat. 
1888, Sec. 2799) is quoted in full in the 
report of the principal case on pages 
419-20, supra. 

Under this statute, where a married 
woman made an assignment of a policy 
upon the life of her husband, which was 
payable to her, and, in case of her not 
surviving her husband, to her children, 
but died before her husband.it was held 
that the children's interest was not af- 
fected by the assignment ; and a doubt 
was expressed whether a valid assign- 
ment could be made under any circum- 
stances: Connecticut Mut. Life Ins. 
Co. v. Burroughs (1867), 34 Conn. 305. 
Where a similar policy, after the wife's 
death, was surrendered by the husband, 
and a policy for his own benefit substi- 
tuted, the children were awarded the 
insurance money, in spite of the claims 
of creditors : Chapin v. Fellowes ( 1 869), 
36 Id. 132. A policy substituted in the 
same manner for one in favor of the 
insured's betrothed, without her knowl- 
edge or consent, and assigned to a 
creditor, still belonged to the original 
beneficiary, and she was entitled to its 
proceeds, less the amount of premiums 
paid by the creditor : Lemon v. Pheenix 
Mut. Life Ins. Co. (1871), 38 Id. 294. 

In Delaware (Laws, 1874, Ch. 76, 
Sec. j), a married woman is given the 



right to insure her husband's life, free 
from the claims of creditors, except 
when the annual premium exceeds $150. 

The Forida statute (McClellan's 
Dig., Ch. 104, Sec. 22) is most sweep- 
ing in its terms, providing that " when- 
ever any person shall die in this State, 
leaving insurance upon his or her life, 
the said insurance shall inure exclu- 
sively to the benefit of his or her child 
or children, husband or wife, in equal 
portions, or to any other person or per- 
sons for whose use or benefit said in- 
surance is declared in the policy, and 
the proceeds thereof shall in no case 
be liable to * * * creditors of the per- 
son whose life was so insured, unless 
said policy declares that said insurance 
was effected for the benefit of such cred- 
itor or creditors." 

By this statute a policy, written " for 
the benefit of the estate of the insured," 
at once inured to the benefit of his 
only child, his wife being dead, and no 
interest in the policy passed to his 
assignee in bankruptcy : Pace v. Pace 
(1882), 19 Fla. 438. And where two 
policies were made payable to the in- 
sured, and he subsequently, not being 
indebted, placed on each a direction to 
pay the proceeds to a particular person, 
such direction was valid as against the 
claims of subsequent creditors : £p- 
pinger v. Canepa (1883), 20 Id. 262. 

The Georgia Code, Sec. 2820, pro- 
vides that " the assured may direct the 
money to be paid to his personal repre- 
sentative, or to his widow, or to his 
children, or to his assignee ; and upon 
such direction, given and assented to by 
the insurer, no other person can defeat 
the same." 

In Rawson v. Jones (1874), 52 Ga. 
458, this provision is recognized as pro- 
tecting a policy in favor of wife or 
children from the claims of creditors. 
It is, however, there held that the pro- 
ceeds of a policy, made payable to the 
" heirs, executors, administrators or as- 
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signs " of the insured, constitute as- 
sets of his estate and are liable for his 
debts. But a policy payable originally 
to the wife, becomes her property, and 
she cannot make a valid assignment of 
it to a creditor of her husband, to se- 
cure the latter's debt, nor can she ratify 
such an assignment, without additional 
consideration, after her husband's death: 
Smith v. Head (1S85), 75 Ga. 755. 

The Illinois statute is as follows : 
" It shall be lawful for any married 
woman, by herself and in her own 
name, or in the name of any third per- 
son, with his assent as her trustee, to 
cause to be insured, for her sole use, 
the life of her husband, for any definite 
period, or for the term of his natural 
life ; and in case of her surviving such 
period or term, the sum or net amount 
of the insurance becoming due and 
payable by the terms of the insurance, 
shall be payable to her, to and for her 
own use, free from the claims of the rep- 
resentatives of her husband, or any of 
his creditors ; provided, however, that if 
the premium of such policy is paid to 
any person with intent to defraud his 
creditors, an amount equal to the pre- 
mium so paid, with interest thereon, 
shall inure to the benefit of said credi- 
tors, subject, however, to the statute of 
limitations." Starr & C. Ann. Stat., 
Ch. 73, Sec. ill. It has been held by 
the Supreme Court of Illinois that, 
under this statute, an assignment by an 
insolvent debtor to his wife of a policy 
issued in his own favor, is valid as 
against his creditors: Cole v. Alarple 
(1881), 98 111. 58. 

The only Indiana statute (Rev. Stat. 
Sec. 3848) which is in point, is res- 
tricted to certificates and policies in 
beneficiary societies, but the Supreme 
Court of that State has held, in a case 
of much interest, that an insurance 
policy, taken out by a husband for his 
wife's benefit, is her individual prop- 
erty, and is not subject to his debts, un- 



less in a case of gross fraud : Pence v. 
Makepeace (1879),- 65 Ind. 345. In 
his opinion in this case, Howk, J., 
places the decision upon broad grounds 
of public policy, using the following 
language : 

" Where it appears, as it does in this 
case, that the policy of insurance has 
been procured and taken out by a hus- 
band and father upon his own life, and 
has been made payable to his wife, with 
the evident and only view and purpose 
of making suitable and necessary pro- 
vision for the comfort, support and 
maintenance of his wife and iamily, 
after his removal by death, we would 
hesitate long, before we could be in- 
duced to hold and decide that the pro- 
ceeds of the policy, or any part thereof, . 
might be diverted from the beneficiary 
named in the policy, and applied to the 
payment of the debts of the assured. 
The procurement of a policy of life in- 
surance, as a provision for the family of 
the assured, in the event of his death, 
and the payment of premiums thereon 
by a person insolvent or of limited 
means, whose wife and family may be 
dependent upon him and his labor for 
the comforts and even the necessaries of 
life, are acts to be fostered and encour- 
aged by the law. For these acts are not 
hostile to, but we think are in full ac- 
cordance with, those provisions of our 
law, which bear upon the rights and 
duties incident to the family relation. 
Society cannot be benefited by the ab- 
ject poverty or destitution of any family; 
but, on the contrary, its welfare or well- 
being is largely dependent upon the 
welfare or well-being of each and every 
family. A necessary provision for his 
own household is a duty enjoined upon 
every man, by divine as well as human 
law, and, unless the acts of a party in 
making such provision * * * are 
clearly and grossly fraudulent, we would 
be very loth to divert such provision, or 
any pait thereof, from the purpose for 
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which it was intended, and, leaving ihe 
widow and the orphan destitute, apply 
such provision, or a part thereof, to a 
purpose never contemplated." 

Iowa (Rev. Code, 18S8, Sees. 1182, 
2372) exempts from liability for the 
debts of the insured, not only the 
" avails Of any life insurance," but also 
endowment policies, "payable to the 
assured on attaining a certain age." 

Kansas (Dassler's Comp. Laws, Ch. 
50a, Sec. 77) exempts all policies " for 
the benefit of any woman, whether mar- 
ried or unmarried, or for the benefit of 
minor children, or for the benefit of any 
invalid, aged, or infirm person," with 
the limitation that " such policy of in- 
surance, reserve or present value thereof, 
thus exempt, shall not exceed in amount 
a sum that may be purchased at the age 
of thirty years on the continuous pay- 
ment life rate American mortality, in- 
terest four and one-half per cent., net 
premium, $500." 

Kentucky (Act of March 12, 1870, 
Sees. 30-1-2, Gen. Stat.,ed. 1888, App. 
pp. 40-1) exempts policies " assigned, 
transferred or made payable to" the 
wife, for her benefit, or for that of any 
third person, subject to the same pro- 
viso that is contained in the Illinois sta- 
tute. Prior to this act such policies 
were liable for the insured's debts : 
Stokes v. Coffey (1872), 8 Bush (Ky.), 
533. But since the act they are exempt : 
Thompson v. Cundiff (1875), II Id. 
567. In the latter case, however, the 
Court " doubtingly " awarded to credi- 
tors the amount of premiums paid be- 
fore the passage of the act, with in- 
terest. 

Louisiana has no statute, but it has 
been held in that State that, " a hus- 
band has the right to insure his life in 
the interest of his wife and child, as 
well as in the interest of his creditor, 
and his obligation to provide for them, 
in case of his death, is certainly well 
recognized. If the policy issues to the 



wife, or is properly transferred to her, 
the amount stipulated therein belongs 
to her when the event insured against 
happens ; and she cannot be forced to 
inventory it as part of her husband's 
estate. The object he had in view 
would be defeated if a contrary doc 
trine prevailed. It is the wife whom 
the husband seeks to protect when he 
insures his life in her behalf. * * * 
He has no need to protect his creditors 
by such a mode, for they can protect 
themselves." Succession of Hearing 
(1874), 26 La. An. 326. This decision 
has been followed in cases where the 
premiums had been paid out of com- 
munity funds: Successions of Clark 
(1875), 27 Id. 269; Succession of 
Bofenschen (1877), 29 Id. 711 ; and, 
where the husband, without the know- 
ledge of the wife, substituted fur a pol- 
icy in her favor one in favor of himself, 
the insurer was held, upon the insured's 
death, to be liable to the wife for the 
amount of the insurance, less the pre- 
miums paid on the substituted policy : 
Pilchcr v. New York Life Ins. Co. 
(l88l), 33 Id. 322. 

The Maine statute provides (Rev. 
Stat. Ch. 49, Sec. 94,) that, " life and 
accident policies, and the money due 
thereon, are exempt from attachment, 
and from all claims of creditors, when 
the annual cash premium does not ex- 
ceed $150 ; but, when it exceeds that 
sum, and the premium was paid by the 
debtor, his creditors have a lien on the 
policies for such sum over 5150 a year, 
as the debtor has paid for two years, 
subject to any pledge or assignment 
thereof made in good faith." In Nation- 
al Life Ins. Co. v. Haley (1886), 78 
Me. 268 ; 5. c. 25 Amer. Law Regis- 
ter, 613, the same question arose that 
was considered in the last cited Louisi- 
ana case, and was decided the same 
way. But the proceeds of the substi- 
tuted policy were, in this instance, di- 
vided in proportion to the amount of 
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premiums paid before and after the sub- 
stitution, the Court citing with approval 
the rule followed by Wallace, J., in 
Timayenis v. Union Mitt. Life Ins. Co. 
(V. S. C. Ct., S. D. N. Y., 1884), 21 
Fed. Repr. 223. 

The original Maryland statute was 
adopted in 1S62 (Pub. Gen. Laws, Art. 
45, CIi. 9, Sec. S), and was almost 
identical in terms with that of Illinois, 
with the proviso omitted. Afterwards, 
by the Act of 1S78 (Id. Sec. 200), it 
was provided that " all [Policies of life 
insurance upon the life of any person 
* * * taken out for the benefit of, or 
bona fide assigned to, the wife or chil- 
dren, or any relative dependent on such 
person, or any creditor, shall be vested 
in such wife and children, or other 
relative or creditor, free and clear from 
all claims of the creditors of such in- 
sured person." The latter act is an 
enabling, not a restraining act, and does 
not take away any rights given by the 
former: Elliott v. Bryan (1885), 64 
Md. 368. Under the Act of 1878, a 
voluntary assignment of a life policy by 
a father to his sons is valid as against 
creditors : Earnshaw v. Stewart, Id. 
513. In WkitriJge v. Barry (1874), 
42 Id. 140, s. c. 15 Amer. Law Reg- 
ister, 339, it was held that a married 
woman might make a valid assignment 
of a policy on the life of a husband to 
secure the latter's debt, but that such 
assignment would be void, if executed 
in consequence of duress on the part of 
the husband. 

Massachusetts (Pub. Stat. Ch. 1 19, 
Sec. 167) exempts not only all poli- 
cies, either issued or assigned to a mar- 
ried woman, but also policies "effected 
by any person on his own life or the life 
of another, expressed to be for the bene- 
fit of such other or his representatives 
or a third person." Provision is made 
for the appointment of a trustee, as in 
the English statute, and the proviso as 
to payments with intent to defraud 



creditors is identical with that of Illinois. 
Subsequent to the adoption of the statute, 
it was held that the assignee of a policy, 
payable to the assured, his executors 
and assigns, for the use of his wife and 
children, but assigned by him in his 
life time for a valuable consideration, 
might maintain an action against the 
insurer : Burroughs v. State Mut. Life 
Assr. Co. (1867), 97 Mass. 359. But 
such a policy cannot be affected by the 
will of the assured, and his executor 
must account to the widow and children 
for its proceeds: Gould v. Emerson 
(1868), 99 Id. 154. Nor will the as- 
signment of the wife, when she does not 
survive her husband, affect the children's 
interest : Knickerbocker Life Ins. Co. v. 
Weitz (1868), Id. 157. And where the 
policy itself stipulated that no assign- 
ment should be made, " except for the 
benefit of the wife or children of the 
assured," an assignee of the insured 
takes no interest, but is entitled to be 
repaid the premiums paid after the as- 
signment ; Unity Mut. Life Assr. Asso. 
v. Dugan (1875), "8 W- 219. But a 
policy payable to the " heirs or repre- 
sentatives " of the assured, is not for the 
benefit of a third person within the 
meaning of the statute and its proceeds 
are assets for the payment of creditors : 
Wason v. Colburn (1868), 99 Id. 342. 

The original Michigan statute (Act 
of 3 April, 1848, Howell's Ann. Stat., 
Sees. 6300-I) restricted the exemption 
to policies where the annual premium 
did not exceed $300. But the later Act 
(Howell's Ann. Stat., Sec. 4238) con- 
tains no such restriction and the exemp- 
tion extends to all insurance for the 
benefit of the wife or children of the 
insured, and to the insurance by a mar- 
ried woman of the life " of any other 
person." 

Minnesota has no statute, except in 
reference to beneficiary societies (Stat., 
Vol. I , Tit. 6, Sec. 369) and co-opera- 
tive associations, incorporated under a 
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special act (Stat., Vol. 2, Tit. 6, Sec. 
369 q). But it has been held in that State 
that a husband has no power to surren- 
der a policy issued in favor of his wife 
or children : Ricktr v. Charter Oak 
Life Ins. Co. (1880), 27 Minn. 193 ; or 
assign to a creditor such a policy, even 
though his wife join in the assignment : 
Allis v. Ware (1881), 28 Id. 166. 

Mississippi provides (Rev. Code, Sec. 
1 261) that " the amount of any life in- 
surance policy, not exceeding $10,000, 
upon any one life, shall inure to the 
party or parties named as the beneficia- 
ries thereof, freed from all liability for 
the debts of the person paying the pre- 
miums thereon." 

The original Missouri statute (Rev. 
Stat., Sees. 5978-9) is in the exact 
words of that of Illinois, the proviso 
limiting the annual premiums allowed 
to be paid out of the funds of the hus- 
band to $500. By the revision of 1 879 
this limit was increased from $300, which 
it had previously been. But the later 
Act (Rev. Stat., Sec. 5981) contains no 
proviso, and also authorizes the ap- 
pointment of a trustee, as in Massachu- 
setts. Sec. 5980 of the Rev. Stat, con- 
fers upon an unmarried woman the 
same right to insure the life of her father 
or brother as a married woman pos- 
sesses in regard to her husband's life. 

In Charter Oak Life Ins.Co. v. Brant 
(1871), 47 Mo. 419, it was held that the 
statute did not protect a policy where 
the annual premium was more than 
£300, and that an assignment of such a 
policy by husband and wife to creditors 
of the former gave the creditors the 
right to receive the whole of the insur- 
ance money. InBakerv. Young(l$7i), 
Id. 453, it was further held that the 
statute did not impair the power of hus- 
band and wife together to assign a 
policy for the wife's benefit during the 
life-time of both. And where some of 
the premiums were paid by the husband, 
when solvent, and the remainder after 



he had become insolvent, the annual 
payment being in excess of $300, the 
proceeds were divided between his 
widow and his creditors, in proportion 
to the amount of premiums paid by him 
while solvent and insolvent, the Court 
ruling that the statute was only intended 
to apply to a husband in embarrassed or 
insolvent circumstances, and that insur- 
ance paid for by him while solvent, was 
the property of his wife, no matter how 
large the premium, and under no cir- 
cumstances could be made liable for his 
debts: Pullis v. Robison (1880), 73 Id. 
201. In Chapman v. Mel/wrath (1882), 
77 Id. 38, a husband, not being indebted, 
made a parol assignment to his wife, 
without consideration, of a policy of in- 
surance on his own life. He continued 
to pay the premiums until his death, 
meanwhile having become insolvent. 
The annual premium appears to have 
been less than $300. It was held that 
the assignment was valid as against 
creditors, there being no fraudulent intent 
shown, and the Court saying : " It was 
the original and legitimate purpose of 
life insurance to provide for the widow 
and orphans, on the death of those upon 
whose exertions, while living, they de- 
pended for support." 

Neither Nebraska nor Nevada has 
any statutory provision upon the subject 
under consideration, nor do any of the 
questions involved appear to have been 
before the courts of either State. 

In New Hampshire (Gen. Laws, Ch. 
175, Sees. 1-3) there is a general ex- 
emption of all policies for the benefit of 
married women, as well as policies 
" effected by any person on his own life 
or the life of another, expressed to be 
for the benefit of a third person," unless 
" procured with intent and to the effect 
to defraud creditors," in which case the 
creditors are entitled to the amount of 
the premiums only. It has been held 
in New Hampshire that an assignment 
by a married woman of a policy on her 
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husband's life as security for his debt, 
is a contract made by her as surety or 
guarantor for him, and, therefore, not 
binding on her ; also that a husband has 
no power to assign such a policy : Stokell 
v. Kimball (1879) 59 N. H. 13. 

Nnu Jersey, by Act of 19 February, 
1851 (Rev. Stat. p. 640. 20-1), exempts 
generally all insurance for the benefit of 
a married woman upon the life of her 
husband. Under this act, it has been 
held that where a married woman in- 
sured her husband's life for the benefit 
of her children, and afterwards assigned 
the policy to a creditor of the husband, 
who paid the subsequent premiums, the 
children were entitled only to the value 
of the policy at the time of its assign- 
ment: Lan.ltnm v. Kinmlts (1S71), 
22 N. J. Eq. 594. And where a policy 
in favor of wife and children was as- 
signed by the husband and wife together 
to secure a debt of the former, the as- 
signment was held to vest in the assignee 
the right to the proceeds, upon the hus- 
band's death in the life-time of his wife : 
De Rouge v. El/utl (1S-3), 23 Id. 486. 
By a subsequent statute (Act of S April, 
1875, Rev. Stat., p. 640. 22) a married 
woman is given the same power to 
assign life policies as if she were 
single. 

The New York statute (Acts of 1 840 
and 1858, Rev. Stat., 8th ed., 1889, pp. 
2600-2) is identical with that of Illinois, 
except the proviso, which is as follows : 
"But when the premium paid in any 
year out of the property or funds of the 
husband shall exceed $500, such ex- 
emptions from such claims shall not 
apply to so much of said premium so 
paid as shall be in excess of $500, but 
such excess, with the interest thereon, 
shall inure to the benefit of his credi- 
tors." By -the later Act of 1S70 (Rev. 
Stat, p. 2604), a married woman may 
surrender her interest in a policy "in 
the same manner as required by law to 
pass her dower right in lands of her 



husband," or, upon dying widiout issue, 
may dispose of the same by will. And 
by the Act of 1879 (Rev. Stat., p. 2605) 
a married woman and her representa- 
tives, with the written consent of her 
husband, are given power to assign such 
a policy. Prior to this Act an assign- 
ment of a policy by a married woman 
was invalid : Eadie v. Sli'mmon (1862), 
26 N. Y. 9 ; Barry v. Equitable Life 
Assr. Soc. ( 1875), 59 Id. 587 ; Barry 
v. Brune (1877), 71 Id. 261 ; Baron 
v. Brummer (18S5), loo Id. 372; 
Whitehead v. New York Life Ins. Co. 
(1886), 102 Id. I43. But where such 
an assignment was made and no subse- 
quent premiums were paid or tendered 
by the wife, the invalidity of the assign- 
ment did not prevent a forfeiture: 
Frank v. Mut. Life Ins. Co. of New 
York (1886), Id. 266. The joining of 
the husband in a written assignment is 
a sufficient " written consent "to meet 
the requirements of the Act of 1879: An - 
dersonv.Goldsmidt (18S6), 103 Id. 617. 
Where, however, a policy is assigned 
or mnde payable to the wife only, she 
might, prior to the Act of 1879, make a 
valid assignment : Moehring v. Mitt hell 
(1846), 1 Barb. Ch. (N. Y.) 264; Olm- 
sted v. Keyes (1881), 85 N. Y. 593. In 
a recent case in the Superior Court of 
New York City the statutes and decis- 
ions bearing upon the right of a married 
woman to assign a policy in her favor 
will be found thoroughly considered in 
opinions by both the majority and mi- 
nority of a divided Court: Brick v. 
Campbell (1887), 54 N. Y. Super. Ct. 
305. It has been held in New York 
that a father has no power to surrender 
a policy on his own life, taken out by 
him in favor of his children : Garner 
v. Germania Life Ins. Co. (i88>), 110 
N. Y. 266. 

The North Carolina constitutional 
provision has already been given on 
page 433, supra. It has been held in 
that State that a child, for whose benefit 
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a father has insured his life, takes a 
vested interest in the policy : Conigland 
v. Smith (1878), 79 N. C. 303; and 
that the father has no power to sur- 
render such a policy : Hooker v. Suggt 
S. Ct. N. C, Feb. 26, 1889. 

Ohio (Rev. Stat., ed. 1884, Sees. 
3628-9) exempts insurance on his life 
effected by any person for the benefit of 
his widow and children, or of either, as 
well as insurance effected by any mar- 
ried woman on the life of her husband. 
In the former case, the statute contains 
a provision that "the amount of pre- 
mium annually paid on such policy 
shall not exceed the sum of $150, and, 
in case of such excess, there shall be 
paid to the beneficiaries named in the 
policy such portion of the insurance as 
the sum of $150 will bear to the whole 
annual premium, and the residue to the 
representatives of the deceased ;" and, 
where the insurance is effected by the 
wife, it is provided that, " if a policy be 
procured by any person with intent to 
defraud his creditors, an amount equal 
to the premium paid thereon, with in- 
terest, shall inure to the benefit of his 
creditors, subject, however, to the sta- 
tute of limitations." The statute also 
gives to a married woman, to whom a 
policy is payable solely for her own use, 
the power to sell, assign or surrender 
the same, the party whose life is insured 
concurring in and becoming a party to 
the transfer. By this statute, a policy 
taken out in the name of a married 
woman on the life of her husband be- 
comes her separate property, and she is 
to be treated, in regard to such policy, 
as a feme sole : Fraternal Mut. Life 
Int. Co. v. AppUgale (1857), 7 Ohio St. 
292. And the statute applies as well to 
a policy issued by a company organized 
and conducted outside the limits of 
Ohio as to one issued by a company of 
that State: Cross v. Armstrong (1887), 
44 Id. 613. 

Cregon has no statute, nor reported 



decisions, bearing upon the subject 
under consideration. 

In Pennsylvania the Act of 15 April, 
1868 (P. L. 103, Puid. Dig, p. 924) 
provides that " all policies of life insur- 
ance or annuities upon the life of any 
person, which may hereafter mature, or 
which have been or shall be taken out 
for the benefit of, or bona fide assigned 
to the wife or children of any relative 
dependent upon such person, shall be 
vested in such wife or children or other 
relative, free and clear from all claims 
of the creditors of such person." The 
Act of I May, 1876, Sec. 25 (P. L. 59, 
Purd. Dig. p. 914), also provides that 
policies issued by companies under that 
Act for the benefit of any married 
woman "shall inure to her separate use 
and benefit, and that of her children, 
independently of her husband or his 
creditors, or the person effecting the 
same or his creditors. If the premium 
is paid by any person with intent to de- 
fraud his creditors, an amount equal to 
the premiums so paid, with interest, 
shall inure to theii benefit." The Penn- 
sylvania cases of Elliott' 's Appeal '(1865), 
50 Pa. 75, which arose before the Act 
of 1868, and Ale Cute Aeon's Appeal 
(1881), 99 Id. 133, arising after that 
Act, are fully considered in the opinion 
of the Supreme Court in the principal 
case on pages 428-9, supra. In the 
case of Trough's Estate (1871), & Phila. 
(Pa.) 214, the question whether an as- 
signment to the children of the insured 
of a life policy for £3000, issued and 
paid for prior to 1 868, constituted a 
fraud on creditors, was considered by 
the Court of Common Pleas in an 
opinion by Allison, P. J., who said : 
" There is nothing to call in question 
the honesty and good faith of the trans- 
action, nor is the provision, which, by 
the assignment, was made for certain of 
the children of the assignor, unreason- 
able, nor was it made in contemplation 
of insolvency, or with an intent to de- 



CENTRAL NATIONAL BANK V. HUME. 



441 



fraud creditors. That a provision for 
children under such circumstances is 
valid, ought not, under the settled law, 
10 be questioned. So far from the law 
condemning such deeds as void, post- 
nuptial settlements even are supported 
in equity without the inteivenliou of a 
trustee. When they are fairly made, 
and the provision is reasonable, the hus- 
1 and not being in debt at the time, and 
they are free from any badge of fraudu- 
lent intent, they will be upheld ; and 
what a husband may do for his wife, a 
father may certainly do for his children. 
* * * The only possible claim the credi- 
tors could sustain in the premises would 
be for the amount of premiums paid by 
Trough to keep the policy alive, after 
he became insolvent. Whatever sum 
cf money was appropriated by him to 
secure this end, which was of right the 
money of his creditors, ought to be 
taken from the fund in dispute, and 
returned to them now ; but this does 
not give to creditors any just claim to 
the remaining part of the $3000." This 
case was reversed in the Supreme Court, 
but upon an entirely different point : 
Trough's Estate (1874), 75 Pa. 115; 
s. c, 14 American Law Register, 
122. In a recent case it has been held 
that, where a policy was payable to a 
wife, and, in case of her death before 
her husband, to her children, an assign- 
ment by husband and wife does not 
affect the children's interest: Brown's 
Appeal, S. Ct. Pa., April 8, 1889. 

Rhode Island (Pub. Stat., ed. 1882. 
Ch. 166, Sees. 21-2) exempts insurance 
" which shall not exceed in the aggre- 
gate the sumoff 10,000," on the life of 
any person for the benefit of a married 
woman, and authorizes the appointment 
of a trustee to hold and manage such 
policy or its proceeds. Under this sta- 
tute, the fact that the wife has filed a 
petition for divorce, which is pending 
and undetermined at th e maturity of a 
policy on her husband's life payable to 



her, will not estop her from demanding 
the proceeds of such policy : Aitna Life 
Ins. Co. v. Mason (1S84), 14 R. I. 583. 
An assignment of a policy, payable to 
the wife and children of the insured, 
which is made by the insured and his 
wife to secure a debt of the former, 
passes only the interest of the wife, and 
does affect that of the children, each 
of whom is entitled to receive an equal 
share with the assignee, of the proceeds 
of the insurance : Connecticut Mut. Life 
Ins. Co. v. Baldwin (18S5), 15 Id. 107. 

South Carolina has no statute, nor 
reported decisions, bearing upon the 
subject under consideration. 

The Code of Tennessee (Sec. 3135) 
provides that " a life insurance effected 
by a husband on his own life shall in- 
ure to the benefit of the widow and 
next of kin, to be distributed as per- 
sonal property, free from the claims of 
his creditors." This statute does not 
deprive a husband of the right to assign 
a policy on his own life to a creditor, 
but the latter can retain out of the pro- 
ceeds only the amount of his debt and 
the premiums paid by him to keep the 
policy alive : Rison v. Wilkerson ( 1856), 
3 Sneed (Tenn.) 565. Such a policy 
may be disposed of by will: Williams v. 
Corson (1S75), 2 Tenn. Ch. 269; s. c. 
^1876), 9 Baxt. (Tenn.) 516 ; Tennes- 
see Lodge v. Ladd( 1880), 5 Lea(Tenn.) 
716. But a policy payable to the " legal 
heirs " of the insured, is not assignable 
by him: Gosling v. Caldwell (1878), I 
Lea (Tenn.) 454. 

Texas has no statutory provision, but 
the Supreme Court of that State has 
held that, where a p ilicy is made pay- 
able to the " heirs or assigns " of the 
insured, the latter may assign it in his 
life-time, but, if he does not do so, his 
heirs are entitled, upon his death, to the 
proceeds as against creditors : Mullin s 
v. Thompson (1879), 51 Tex. 7. In 
Levy v. Taylor (1886), 66 Id. 652, the 
right of a wife to the proceeds of a 
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policy originally issued in her favor, but 
renewed in favor of a creditor, was in- 
volved, but was left by the Court unde- 
cided. 

The original Vermont statute of 1 849 
(Rev. Laws, ed. 1880, Sees. 2340-1), 
was in the same words as that of Illi- 
nois, with a clause restricting the ex- 
emption to cases where the annual pre- 
mium did hot exceed $300. By the 
same Act (Rev. Laws, Sec. 2344) an 
unmarried woman was given the right 
to cause to be insured the life of her 
father or brother " as provided in case 
of married women." The Act of 1856 
(Rev. Laws, Sees. 2343-5), contains no 
restriction and broadly exempts all pol- 
icies effected by one person on the life 
of another and expressed to be for the 
benefit of the latter. This Act also au- 
thorizes the appointment of a trustee to 
hold and manage the interest of a mar- 
ried woman in her policy or its proceeds. 
By the Act of 1880 (Rev. Laws, Sec. 
2342), a wife is given the power to as- 
sign or surrender a policy in her favor 
on her husband's life, with the written 
consent of the latter. 

Virginia has no statute, but it has 
been held in that State that the pay- 
ment of premiums by an insolvent is 
fraudulent as to creditors, and that, so 
far as his means are thus withdrawn 
from his creditors, they are entitled to 
have the amount so paid applied to their 
claims, from the proceeds of the poli- 
cies: Stigltr v. Stigler (1883), 77 Va. 
163. But it would seem that an ex- 
emption allowed by the charter of the 
insuring company, such as is cited on 
page 418, sufra, would be sustained by 
the courts: Whitehurst v. Whitehurst 
(1887), 83 Id. 153. 

West Virginia has no statute, nor 
does the question under consideration 
seem to have arisen in the courts of that 
State. 

The Wisconsin statute (Rev. Stat., 
ed. 1878, Sec. 2347), exempts all insur- 



ance forthe benefit ofa married woman, 
providing, however, that " if the an- 
nual premium on any such policy shall 
exceed the sum of $150, and is paid by 
any person with intent to defraud his 
creditors, an amount equal to the pre- 
miums so paid in excess of said sum , 
with interest thereon, shall inure to the 
benefit of such creditors, subject, how- 
ever, to the statute of limitations.'' It 
has been held in Wisconsin that one 
who procures insurance on his own life, 
and pays the premiums, may dispose of 
such insurance by will, assignment, or 
otherwise, to the exclusion of the ben- 
eficiary: Clark v. Durand (i860 1 ), 12 
Wis. 223; Kerman v. II award (1868), 
23 Id. 108; Foster v. Gile (1880), 50 
Id. 603. But the case is different with 
a certificate in a mutual benefit society, 
whose object is " to establish a widows' 
and orphans' fund " : Ballon v. Gile 
(1880), Id. 614. A married woman 
may assign a policy upon her husband's 
life in her favor : Archbald v. Mutual 
Life Ins. Co. of Chicago (1875), 3S Id. 

542- 

From the foregoing review of the 
statutes and decisions in the various 
States, it will be seen that the tendency 
has been steadily in the direction of ex ■ 
tending the exemption of life insurance 
policies, issued or assigned to the wife 
or children of the insured, from the 
claims of creditors. Both Legislatures 
and Courts are inclined to view such 
policies.in the language of Judge Howk, 
cited supra, as " a necessary provision 
for (the insured's) own household," " to 
be fostered and encouraged by law." 
In the principal case the Supreme Court 
of the United States falls in with this 
tendency, putting its decision upon the 
express ground of "public policy," and 
in so doing it is clearly in accord with 
the weight of authority. But the opin- 
ion of the Court also recognizes that the 
right of a debtor to thus make a rea- 
sonable provision for those dependent 
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on him after his death, must not be 
abused. As soon as that provision be- 
comes tainted with a fraudulent intent, 
it is no longer entitled to protection. 
What will constitute fraud, when not 
defined by statutes, must be determined 
by the facts of each particular case, as 
tested by the conscience of a chan- 
cellor or the verdict of a jury. 

There is a conflict of authority as to the 
proper rule, in the absence of statutory 
regulation, to be observed, when creditors 
are permitted to come in upon the fund. 
It has been more often held that they 
were entitled only to the amount of the 
premiums paid by the insolvent, with 
accrued interest. This is the ruling of the 
principal case, and in /E.'na National 
Bank v. United States Life Ins. Co. 
(U. S. C. Ct., S. D. N. Y., 1885), 24 
Fed. Repr. 770, which is there cited.it 
is said by Wheeler, J.: " The amount 
due on the policy does not represent the 
property of the husband, nor any part 
of his estate, beyond the amount of the 
premiums. The insurance was upon 
(the wife's) interest in his life, l.ot the 
creditor's interest in his life, and the 
amount due represents her interest, and, 
beyond the amount of the premiums, is 
hers. An amount equal to the amount 
of the premiums may represent so much 
of his estate, and in equity belongto his 
creditors. They may * * * reach that 
amount, but there appears to be no fair 



ground on which they can reach more.'' 
The contrary view, which would give 
the creditors the entire proceeds of the 
insurance, is sustained by an elaborate 
argument and review of the authorities 
in the case of Fearn v. Ward (1886), 
So Ala. 555, which was a second hear- 
ing of the case in 65 Ala. 33, cited 
on page 433, supra. But the former 
rule seems the more equitable, and has 
been generally adopted in the statutes. 
The consideration of this case has 
necessarily led us some distance into the 
question of the assignment of policies, 
originally written for the benefit of the 
insured's wife and children, although it 
has not been attempted to treat that 
branch of the subject at all exhaustively. 
In a well-considered and interesting 
case the Supreme Court of the District 
of Columbia has recently passed upon 
the question of a wife's power to assign 
an ordinary paid up policy of life insur- 
ance, effected by her husband on his 
own life for her benefit, and it has been 
held that she has such power : Ford v. 
Travelas' Ins. Co. (1S88), 6 Mack. 
(D. C.) 384. There will be found in 
24 American Law Register, 753, an 
article on " Assignments of Life Insur- 
ance Policies," in which the authorities 
bearing upon the subject are collected 
with great care and thoroughness, and 
are elaborately considered. 

James C. Sellers. 



